
 

 

 

DECISION OF THE INFORMATION AND DATA PROTECTION COMMISSIONER 
 

on the application by Mr Matthew Vella to review the decision  
by the Armed Forces of Malta,  

refusing a request for documentation, submitted in terms of the  
Freedom of Information Act (Cap. 496)  

 

 

Background 

 

 

On the 11
th

 December 2013, Mr Matthew Vella submitted a request, in terms of the Freedom 

of Information Act (Cap. 496) (hereafter referred to as “the Act”), to the Armed Forces of 

Malta (hereafter referred to as “the AFM”) requesting documents relating to a rescue mission 

of over 200 migrants at sea, carried out by the AFM on the 11
th

 October 2013, which 

documents contain the following information: 

 

“1. At what time did the AFM receive a rescue call from Rome (RCC)? Who was the person 

at RCC who communicated this rescue call? Can the AFM convey the exact content of the 

rescue call?   

 

2. How many rescue calls did AFM receive on 11 October, and were there any rescue calls 

from Thuraya Phones belonging to the people on board the boat in distress? Did an AFM 

officer/official speak to any person on board the boat in distress? 

 

3. At what time did the AFM dispatch its assets, both air and naval, to locate the boat in 

distress? Kindly specify at what time the King Air left Malta base and at what time did it 

locate the boat in distress? 

 

4. Did the AFM send out any calls for merchant vessels and other commercial boats to 

answer to the distress call – was there any response? Which were the boats that answered, 

what were their actions? 

 

5. At what time did the patrol boat P-61 leave Malta to effect the rescue missions? At what 

time did it arrive at the rescue spot? 

 

6. At what time did the AFM request Rome (Italy) to assist it in the rescue mission? Which 

were the boats that assisted the AFM? 

 

7. Can the AFM confirm whether it asked Rome to effect the rescue mission since the boat 

was located closer to Lampedusa, and due to the proximity of the ITS Libra which was out at 

sea at the moment?”  

 

On the 30 December, Mr Vella was informed by the AFM that his “request/complaint cannot 

be met because: by virtue of Part V and Part VI, (of the Act) there is good reason for 

withholding the document requested.” 
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On the same day Mr Vella submitted a request to the AFM’s Internal Complaints Procedure 

for a review of the above-mentioned decision. He provided the following reasons for his 

request: 

 

“The information requested pertains to an event of public interest, the shipwreck of over 400 

migrants, refugees and other asylum seekers, who departed Libya in October and were 

decimated at sea; the rescue that ensued involved a public authority, the AFM, and as such 

its actions are subject to public scrutiny.  

 

The AFM’s rescue was amply covered by all international news media and is therefore a 

matter of public interest that more information is publicised on this rescue; the aftermath of 

this rescue was covered by various Maltese newspapers and even commented upon by the 

new AFM commander, Brig. Jeffrey Curmi. 

 

There is a margin of appreciation that the AFM has to display in considering this request: on 

one hand, the AFM invokes a blanket exclusion clause (Parts V, VI of the FOIA) without 

explaining the reasons for its refusal, giving the applicant an unfair evaluation of his request; 

on the other, it has not considered the benefit of publicising this information as against its 

negation.  

 

This information must be shared with the public because it is of: political importance and 

helps the public understand the way its tax money is being spent by the AFM in effecting 

rescue missions; it helps them understand how the Maltese state and its authorities are 

respecting international human rights standards and international instruments of search  and 

rescue; it helps the Maltese public further understand  Italo-Maltese relations. 

 

The AFM has also failed to carry out a test as to whether disclosing this information would 

be more beneficial for the public interest, than it would be harmful for the authority itself. 

Since Brigadier Curmi has also commented about this rescue in public, then the public would 

be better served with a more transparent picture of the rescue.  

 

AFM is reminded that Parts V, VI of the FOIA should not be used as a blanket exclusion 

clause that undermines the FOIA – AFM has therefore failed to outline whether such 

information would be prohibited to disclose at law; or whether it can release such 

information partially.” 

 

Mr Vella also drew AFM’s attention to the fact that, in one of his previous decisions, the 

Information and Data Protection Commissioner (hereinafter referred to as “the 

Commissioner”) had requested the Public Authority concerned to ensure that “in future, 

decisions refusing requests for information shall include the pertinent specific applicable 

articles and not the Parts of the Act as justification.” 

 

On the 13
th

 January 2014, Mr Vella was once again informed by the AFM’s Internal 

Complaints Procedure that his “request/ complaint cannot be met because: by virtue of Part V 

or VI, there is good reason for withholding the document requested.” 

 

He was further informed that the “request for information and subsequent complaint are 

being refused by virtue of the ... provisions of Part V and Part VI of the Act, in particular, but 

not limited to, Article 29, Article 30, Article 35 and Article 38. The Armed Forces of Malta 

considers the documents containing the information requested to be exempt from disclosure 

bearing in mind that the public interest served by non-disclosure outweighs the public 

interest in disclosure. Furthermore, this release would or could reasonably be expected to 
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cause damage to the security, the defence or the international relations of Malta with Italy ... 

it is moreover counter to national security interests to expose the AFM’s operational modus 

operandi. Nevertheless, the AFM would like to reassure the applicant that every effort was 

made and all diligence was exercised to ensure not only adherence to international 

obligations and well established procedures, but also to provide timely assistance to preserve 

life.” 

 

Mr Vella was not satisfied with this reply and on the 22
nd

 January, he submitted a request to 

the Commissioner to review the decision by the AFM. He based his request on the following 

points: 

 

 the AFM was asked to explain what could have possibly been a two to three-hour 

delay on the 11
th

 October fatal incident, which explanation may also give insight on 

why the Italian coast guard did not carry out a faster and timelier rescue mission when 

it was first alerted to a boat in distress, which ultimately led to the death of 268 

persons; 

 

 as already detailed publicly, there was sufficient prima facie evidence that some form 

of delay took place between the rescue call made at 12:39pm and the eventual safety 

mission launched at 3pm. 

(http://www.maltatoday.com.mt/en/newsdetails/news/national/Lampedusa-tragedy-

Italian-navy-failed-to-effect-instant-faster-rescue-20131130). 

It is therefore a matter of public interest that the reasons for this delay are explained 

by the AFM; 

 

 the Commissioner should take into consideration the fact that the public interest and 

the operations of the AFM will be better served by transparency on this matter; 

 

 the issue was a major concern inside the European Union, since it put migration on 

the Council agenda and sparked new security concerns. Without this information 

policymakers cannot address the matter concretely; 

 

 the fate of over 400 people was at stake in this mission: only by having the requested 

information can the public understand what happened to the over 200 lives that went 

missing; 

 

 the AFM quoted, amongst others, article 30 as a reason exempting documents 

affecting public safety; article 38 as a broad category listing operations concerning 

public authorities; and article 35, which exempts documents where the public interest 

would not be served. The AFM claimed that disclosure would “cause damage to the 

security, the defence or the international relations of Malta with Italy” – but this 

event has already been given maximum coverage and it is only these two/three hours 

of operation that have been left unexplained. 

 

 

Submissions received from the AFM  

 

 

Through a letter dated 23
rd

 January 2014, in line with this Office’s standing practice, the 

AFM were requested to send submissions on the case to the Commissioner. The submissions 

http://www.maltatoday.com.mt/en/newsdetails/news/national/Lampedusa-tragedy-Italian-navy-failed-to-effect-instant-faster-rescue-20131130
http://www.maltatoday.com.mt/en/newsdetails/news/national/Lampedusa-tragedy-Italian-navy-failed-to-effect-instant-faster-rescue-20131130
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were received on the 7
th

 March 2014 and divided into preliminary and substantive 

considerations.  

 

The preliminary considerations were more of a procedural nature which in terms of the 

submissions received “point towards non-compliance” of the applicant’s request with the 

procedural criteria in the Act. 

 

The substantive considerations were in turn divided into four categories: 

 

1. Documents affecting national security, defence and/or international relations; 

2. Documents affecting the enforcement of the law and the protection of public safety; 

3. Documents concerning certain operations of Public Authorities; 

4. Public Interest 

 

1. Documents affecting national security, defence and/or international relations 
 

 

 Article 29 of the Act which deals with documents affecting national security, defence 

or international relations and Cabinet documents, is one of the conclusive reasons for 

not disclosing the information sought by the applicant. Any communication on the 

matter and disclosure of information could reasonably be anticipated to have a bearing 

on the international relations and ties between Malta and Italy. “Given the sensitivity 

of the subject and any potential attribution of responsibility and/or liability, it is 

clearly not in the AFM’s or national interest to directly or indirectly be construed to 

be shifting blame on another EU member state with whom Malta collaborates on a 

number of fronts”; 

 

 “ ... the exposure to all and sundry of the AFM’s operational modus operandi is 

likewise contrary to the interests of national security and defence. Information on the 

AFM’s modus operandi (what action is undertaken and how, who is notified, what 

information is exchanged or required and how it is transmitted, capabilities of naval 

and aerial assets, etc) may be utilised by third parties with illicit intentions. Knowing 

how the AFM operates, might guide said third parties to make their apprehension 

more difficult and thus undermine the military’s function which is ultimately the local 

authority entrusted with the defence of the nation.” 

 

 

2. Documents affecting the enforcement of the law and the protection of public 

safety 

 

 

 “... the disclosure of the steps undertaken when communication from a foreign 

government authority is received would reveal standard operating procedures and 

practices utilised by the military in the detention, investigation and apprehension of 

possible breaches of law. In its functions, the Armed Forces of Malta serves primarily 

the interest of national defence and security and public safety arising therefrom ... the 

AFM considers this interest to be supreme over requests for information which could 

hamper its essence and functions.”  

 

 “Since judicial proceedings against Malta cannot be excluded and the possibility of 

the same is a reasonable concern, it is moreover in the country’s national interest not 
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to prejudice any such judicial process or disclose any information which, outside of a 

legal forum, could be misused. In order to safeguard its and Malta’s standing, should 

proceedings be instituted, diligence necessitates the AFM not to comment or reveal 

more than is strictly necessary, in order to preserve its legal position until scrutiny in 

a Court of Law. For this purpose, the information requested has been forwarded to 

the AFM’s legal advisor for consultancy and is thus further covered at law by legal 

privilege.” 

 

 

3. Documents concerning certain operations of Public Authorities 

 

 

As a further exemption for its refusal to the request under review, the AFM makes 

reference to article 38(c) of the Act which states: 

 

“... A document is an exempt document if its disclosure under this Act would or could 

reasonably be expected to have a substantial adverse effect on the proper and 

efficient conduct of the operations of a public authority ...”. 

 

 

4. Public Interest 

 

 

 In terms of article 35(2) of the Act found in Part VI: 

 

“A document may be withheld in accordance with the provisions of this Part only if it 

contains matters in relation to which the public interest that is served by non-

disclosure outweighs the public interest in disclosure.” 

 

In this regard the AFM states: 

 

“In the light of the above ... particularly in view of the possible repercussions on 

Malta’s national security, defence and/or international relations with Italy and the 

European Union in general and in order to preserve the country’s position should 

judicial proceedings be instituted, in its humble opinion, this Public Authority deems 

public interest to be better served by not disclosing anything further to that already 

discussed.” 

 

 “It is pertinent to point out that the AFM has already disclosed whatever could 

reasonably be disclosed. An official press release on the matter and update to it were 

spontaneously provided a tempo vergine through formal channels and also on the 

AFM’s online platform. As the applicant himself acknowledges (in his complaint) the 

incumbent Commander Brig Jeffrey Curmi has also spoken about this incident on 

national television, and the press has further also been given comments from the 

former serving Commander who was in office during the  time of the incident. Any  

claim by the applicant ... that the AFM is trying to withhold information ... 

undermining the scope of the Act is thus unfounded and of a vexatious nature.” 

 

 “The information requested by the applicant is of a highly sensitive nature for reasons 

explained above and its divulgence would undoubtedly, in the Public Authority’s 

humble opinion, be cause of a serious prejudice to national and public interest.” 
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Inspection 

 

 

This Office carried out an on-site inspection at the AFM Headquarters on the 30
th

 October 

2014 in the presence of AFM Commander Brig. Jeffrey Curmi and two other members of his 

staff. During the course of the inspection AFM was given the opportunity to put forward its 

verbal submissions on the matter and ultimately satisfy the Commissioner that the 

inspection’s outcome tallies with the written submissions and reply provided to the latter and 

Mr Matthew Vella respectively. 

 

In particular it was explained to this Office that the AFM is duty bound to act in the interest 

of Malta’s safety and defence as well as safeguard its international relations with other 

countries. The AFM stressed that if more information than that which has already been 

revealed is provided this might have an adverse effect on the international relations 

particularly between Malta and Italy and ultimately on any other migrants who might find 

themselves in distress. In this regard and thus to highlight the information already published 

on the matter AFM provided this Office with a copy of a press release and relevant updates 

issued on its website and ‘Facebook’ page, at the time of the occurrence of the incident.  

 

Furthermore the AFM also provided the Office with two media reports on the matter drawn 

up following interviews given by the Commander at the time of the incident Brig. Martin 

Xuereb. The first report dated 18
th

 December 2013 is by Mr Matthew Vella (the applicant) 

and entitled ‘Italian Navy should have effected immediate rescue, says former AFM 

Commander’. The second report dated 22
nd 

December 2013 is entitled ‘11 October 

Lampedusa tragedy: Documentation remains unpublished’ and featured on the ‘Malta 

Independent on Sunday’. The former report in turn also makes reference to Italy’s 

investigative journalism magazine ‘L’Espresso’ which in a report by one of its journalists 

Fabrizio Gatti, published documentary evidence on the matter.  

 

 

Decision 

 

 

Having considered the provisions of: 

 

Sub-article 29(1) of the Act which states that:  

 

“A document is an exempt document if its disclosure under this Act: 

 

(a) would, or could reasonably be expected to, cause damage to the security, the defence, or 

the international relations of Malta; or 

(b) would divulge any information or matter communicated in confidence by or on behalf of a 

foreign government, an authority of a foreign government, or an international organisation 

to the Government of Malta or to another public authority, or by the Government of Malta or 

another public authority to a foreign government, an authority thereof, or an international 

organisation”; 

 

Article 30(1)(a) which states that: 

 

“A document is an exempt document if its disclosure under this Act would, or could 

reasonably be expected to:  
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(a) prejudice the conduct of an investigation of a breach, or possible breach, of the law ...;” 

 

Article 30(2)(a) and (c) which state that: 

 

“A document is an exempt document if its disclosure under this Act would, or could 

reasonably be expected to: 

 

(a) prejudice the ... impartial adjudication of a particular case by any court, tribunal, 

disciplinary board, arbitration panel or similar body, or prejudice an inquiry conducted 

under the Inquiries Act; 

 

(c) prejudice the maintenance or enforcement of lawful methods for the protection of public 

safety”; 

 

Together with the previously quoted articles 35(2) and 38(c); 

 

Having considered the application and the submissions of both Mr Vella and the AFM; 

 

Having considered the outcome of the inspection carried out by this Office; 

 

Having considered the information which has already been revealed by means of the various 

publications on the matter around the date of the incident; 

 

 

It is hereby being concluded that: 

 

 

The requested information in terms of the Act, regarding documents relating to a rescue 

mission of over 200 migrants at sea, carried out by the AFM on the 11
th

 October 2013 

involves documents which, if disclosed could, to a great extent, affect Malta’s national 

security and defence and its international relations particularly with Italy. Such information 

could furthermore undermine the AFM’s raison d’être which is ultimately that of defending 

the nation. This document is therefore an exempt document in terms of article 29(1) of the 

Act.  

 

The fact that the release of information requested can prejudice the conduct of an 

investigation of a possible breach of the law together with the fact that in order to safeguard 

the AFM’s and Malta’s standing, should any proceedings be instituted, it is in the interest of 

both that the information provided is kept to what is strictly necessary, the documents 

containing the requested information are classified as exempt documents in terms of article 

30(1)(a) and (2)(a).  

 

The interest of public safety, which is brought about as a consequence of the AFM’s 

functions ultimately being those of national defence and security, overrides the interest for 

requests for information and consequently in terms of article 30(2)(c) classifies the 

documents containing the information requested as exempt. 

 

For the reasons above mentioned the release of documents containing the information 

requested could run counter to public interest and hence in terms of article 35(2) the public is 

deemed to be better served by non-disclosure. 
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In terms of articles 38(c), the documents containing the information requested are exempt 

documents due to the fact that they could reasonably be expected to have a substantial 

adverse effect on the proper and efficient conduct of the AFM. 

 

The decision by AFM not to provide Mr Vella with documents containing the information 

requested is therefore correct in terms of the provisions of the Act. 

 

  

Right of Appeal 

 

 

In terms of article 39 of the Act: 

 

“(1) Where a decision notice has been served, the applicant or the public authority may 

appeal to the Tribunal against the notice within twenty working days. 

 

An appeal to the Tribunal shall be made in writing and addressed to: 

 

The Secretary 

Information and Data Protection Appeals Tribunal  

c/o Office of the Permanent Secretary 

Ministry for Social Dialogue Consumer Affairs and Civil Liberties 

Barriera Wharf  

Valletta VLT 2000 

 

 

 

 

 

SAVIOUR CACHIA 

Information and Data Protection Commissioner 

 

 

Today the   December 2014 


